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PEOPLE OF THE
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MENDOZA-ARCEGA, and
PAHIMNA*, JJ.

Promulgated:

Ot.ceMbu 0(;" 20~
ESTEBAN R. SIA,

Accused.
x-------------------------------------------------------------------------------------------------x

RESOLUTION

LAGOS, J.:

For the Court's consideration is accused Esteban R. Sia's Motion to Quash
(With Motion to Cancel the Scheduled Trial on October 19, 2017/ dated October
6, 2017, and the prosecution's Opposition' thereto dated October 18, 2017.

As ground for his Motion, the accused avers that: "BY THE FILING OF
THE INSTANT INFORMATION THE ACCUSED HAS BEEN IN JEOPARDY
OF BEING CONVICTED OF THE OFFENSE CHARGED AS PROVIDED

1Records (Vol. 3), pp. 10-126, Motion to Quash, etc., including Annexes 1 to 7.
2 Id., Opposition, pp. 334 to 340
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UNDER SEC. 3(1), RULE 117 OF THE REVISED RULE OF CRIMINAL
PROCEDURE IN RELATION TO SEC. 21[,] ART. III OF THE
CONSTITUTION."

In support thereof, the accused cites the following:

Sec. 21, Article III of the Constitution provides that:

"No person shall be twice put in jeopardy of punishment for
the same offense xxx"

While Section 3(h), Rule 117 of the Rules of Court reads:

"Sec. 3. Grounds. - The accused may move to quash the
complaint or information on any of the following grounds:

xxx

(h) That the defendant has been x x x in jeopardy of being
convicted x x x of the same offense."

Paragraph (h) of Sec. 3, Rule 117, as ground for a motion to quash,
however, provides differently, to wit: "(h) That it contains averments which, if
true, would constitute a legal excuse or justification." Moreover, there is no
Sec. 3(1) under Rule 117 which the accused has mentioned in his alleged ground.

The quoted section given by the accused is erroneous and patently
misleading. It is obviously erroneous and misleading because it is Sec. 3(i), Rule
117, which talks about double jeopardy and that for it to apply, it is essential
"[t]hat the accused has been previously convicted or acquitted of the offense
charged, or the case against him was dismissed or otherwise terminated without his
express consent." (Emphasis supplied.) In this regard, by omitting and intentionally
dropping the adverb previously, the accused has foisted a lie to mislead. By such
prevarication, the accused wants to impress that for 'double jeopardy' to set in,
"previous" or "former" conviction of the offense charged is not essential. Sec. 3(h),
as cited by the accused, appears to have been dug up and plucked from the old or
former Rule 117, to wit: "(h) That the defendant has been previously convicted or
in jeopardy of being convicted, or acquitted of the offense charged." (Underscoring
supplied.) However, even in the old rule, previous conviction, previous jeopardy of
being convicted, or previous acquittal is an indispensable prerequisite.

"Double jeopardy" requires the concurrence of the following requisites: (1) a
first jeopardy has attached prior to the second; (2) the first jeopardy has been
validly terminated; and (3) a second jeopardy is for the same offense as that in the
first. On the other hand, the first jeopardy attaches only (a) after the valid
indictment; (b) before a competent court; (c) after arraignment; (d) when a valid

3 Motion to Quash, supra, p. 12
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plea has been entered; and (e) when the accused was acquitted or convicted, or the
case dismissed or otherwise terminated without his express consent." Accused has
not shown, much less attempted to show, that the first jeopardy in this case has
been validly terminated. Thus, on the basis of requisite no. 2 alone, the claim of
double jeopardy in this case is unfounded. Corollary to this, neither is condition (e)
above-mentioned present in this case.

The accused argues', however, that:

Emphasis is being given that our 1987 Philippine Constitution deals with
two (2) kinds of double jeopardy. They are as follows:

First: No person shall be twice put in jeopardy of punishment for the same
offense. (first sentence of Sec. 21, Art. III of the 1987 Constitution).

Second: If an act is punishable by law and an ordinance, conviction or
acquittal ender either shall constitute a bar to another prosecution for the same act.
(Second sentence of the Sec. 21 of the 1987 Constitution).

The first kind prohibits double jeopardy of punishment for the same
offense, which is the kind contemplated by the Rules of Court which states that:

"Sec. 3. Grounds. -

xxx

(h) That the defendant has been x x x in jeopardy of being
convicted x x x of the offense charged." (Rule 117)6

In this kind of double jeopardy, the law does not require prior conviction
or acquittal in the previous/former criminal complaint of information. It merely
requires that there are two (2) or more complaints or informations which involve
the same or identical offense, arising from a single criminal act or omission, filed
with the proper court of competent jurisdiction. In pursuance to this kind of
double jeopardy, the Honorable Supreme Court held that:

"So long as jeopardy has attached under one of the
informations charging said offense, the defense may be availed
of in the other charge involving the same offense, even if there
has been neither conviction or acquittal in either case." (Yap
vs. Lutero, G.R. No. L-12669, April 30, 1959)7

Quoted hereunder is the full text of the Decision in Yap vs. Lutero:

4 See Agpalo, Ruben E., Philippine Constitutional Law (2006 ed.), p.619, citing People v. Cawaling, 293 SCRA267
[1988]; People v. Nitafan; 302 SCRA424 [1991]; People v. Bellaflor, 233 SCRA 196 [1994].
5 Motion, supra, p. 15-16
6 Section 3(h) mentioned herein is the same erroneous section discussed earlier and taken from the old provision
of the Rules of Court; italics in the original. The current, existing rules of Criminal Procedure (Part III of the Rules of
Court), were revised and approved on October 3, 2000, to take effect on December 1, 2000.
7 Emphasis and underscoring supplied.
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[No. L-12669. April 30, 1959]

MANUEL M. YAP, petitioner and appellee, vs. HON. DEOGRACIAS LUTERO, Municipal
Judge, Iloilo City, respondent and appellant.

Appeal from an order of the Court of First Instance of Iloilo City. On September 12, 1956,
petitioner Yap was accused in Criminal Case No. 16054 of the Municipal Court of Iloilo
City, of reckless driving, in violation of a city ordinance. Thereafter, on December 10,
1956, he was again charged in Criminal Case No. 16443 of the same court, with serious
physical injuries through reckless imprudence. Petitioner moved to quash the latter
information on the ground of double jeopardy. This motion was denied by the respondent
municipal judge. Meanwhile, the petitioner was acquitted in Case No. 16054. Petitioner
instituted the present case for certiorari in the Court of First Instance, charging
respondent with grave abuse of discretion in denying his motion to quash. The petition
was dismissed; however, on motion for reconsideration, the decision was set aside by an
order directing the respondent to desist from further proceedings in Criminal Case No.
16443. Respondent has brought the case for review contending that the case of People vs.
Francisco Diaz, L-6518, March 30, 1954 relied upon by the court of first instance, is not
in point because it involved two prosecutions for violation of the same Automobile Law,
whereas the petitioner herein has been charged with two different offenses - one being a
violation of a city ordinance and the other a violation of the Penal Code. Held: This,
pretense is untenable. Firstly, the crime of damage to property through reckless driving-
with which Diaz stood charged in the court of first instance - is a violation of Revised
Penal Code, not Automobile Law. Hence, Diaz was not twice accused of a violation of
the same law. Secondly, reckless driving and certain crimes committed through reckless
driving are punishable under different provisions of said Automobile Law. Hence, from
the viewpoint Criminal Law, as distinguished from Political or Constitutional Law - they
constitute, strictly different offenses, although, under certain conditions, on offense may
include the other, and, accordingly, once placed in jeopardy for one, the plead of double
jeopardy may be in order as regards the other, as in the Diaz case. The issue in the case at
bar hinges, therefore, on whether or not, under the information in Case No. 16443,
petitioner could - if he failed to plead double jeopardy - be convicted of the same act
charged in Case No. 16054, in which he has already been acquitted. The information in
Case No. 16054 charged the petitioner with reckless driving, while in Case No. 16443 he
was accused of serious physical injuries through reckless imprudence. Thus, if the
injuries mentioned in the second information were not established by the evidence,
petitioner could be convicted in the first case of the same violation of the municipal
ordinance charged in case No. 16054, unless he pleaded double jeopardy.

Decision affirmed. Concepcion, J., ponente.

The full text of the Decision in Yap shows that the cited ruling offered by the
accused in his motion is nowhere to be found in the subject decision. There is
nothing in the said decision which states that "neither conviction or acquittal in the
other case" is unnecessary. As pointed out by the prosecution in its Opposition,
"For double jeopardy to set in as stated in Section 7 Rule 117 of the Rules of
Court, there must be a prior conviction or acquittal or dismissal of a prior case.
There was no such prior conviction or acquittal or dismissal in this case.t" Sec. 7,
Rule 117 reads, as follows:

SEC. 7. Former conviction or acquittal; double jeopardy. - When an
accused has,been convicted or acquitted, or have case against him dismissed or
otherwise terminated without his express consent by a court of competent
jurisdiction, upon a valid complaint or information or other formal charge
sufficient in form and substance to sustain a conviction and after the accused had

- t •...

8 Opposition, supra, p. 335; underscoring supplied.
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pleaded to the charge, the conviction or acquittal of the accused or the dismissal
of the case shall be a bar to another prosecution for the offense charged, or any
attempt to commit the same or frustration thereof, or for any offense which
necessarily includes or is necessarily included in the offense charged in the former
complaint or information.

xxx

The accused further argues that "[t]he crime charged in Criminal Case No.
SB-I0-CRM-04549 (sic) pending before this Honorable Division is the same
offense charged in Criminal Cases Nos. SB-16-CRM-0580 and 0581 pending
before Sandiganbayan Sixth (6th

) Division and it is identical or necessarily
included in the offense charged in the former .... ,,10

The prosecution in its Opposition is correct in saying that:

(l) The two crimes involved herein are not considered identical since
Malversation involves an element of conversion which is not an essential
element of Failure of accountable officer to render account.

(2) Accused has not established with certainty that the instant case for Failure
of Accountable Officer to render an Account which covers the period 2007 to
2010 involving the amount of PHP2,597,560.70 pertains to the same
transactions alleged in the charge for Malversation before the Sixth
Division. 1 1

Moreover, as early on noted by the prosecution in its Opposition, the
accused's motion contains no date of hearing in violation of Section 4, Rule
15 of the Rules of Court, requiring a 'notice of hearing' based on the kind of
relief sought for.12

Accused and counsel were absent during the initial hearing last September 6,
2017, without any explanation and has not even complied up to this date with the
order of thise Court for them to explain their absence and to comment on the
Motion for the Pre-Marking of Additional Documentary Exhibits/3 filed by the
prosecution. The accused is, therefore, considered to have waived his right to
cross-examine the prosecution's first witness, Annabelle Arcadia Tantoy, and the
marking of the additional exhibits identified by Tantoy in her judicial affidavit may
be granted. The motion to cancel the scheduled trial on October 19, 2017 trial is
now moot.

WHEREFORE, premises considered, (1) the accused Motion to Quash
(With Motion to Cancel the Scheduled Trial on October 19, 2017) is DENIED for

9 The correct docket no. is SB-16-CRM-0454, not SB-lO- CRM-0454.
10 Motion to Quash, supra, p. 13 -
11 Opposition, supra, p. 335, specifically items 7 and 9.
12 Id., p. 334
13 Records, Vol. 2, p. 9
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lack of merit, (2) the defense is deemed to have to have waived their right to cross-
examine the prosecution's first witness, Annabelle A. Tantoy, and (3) the
prosecution is allowed to so mark the additional exhibits identified by witness
Tantoy in her judicial affidavit. Trial of this case is hereby set to resume on
JANUARY 25, 2018 at 8:30 in the morning.

SO ORDERED.

~::GOS
Associate Justice

Chairperson

WE CONCUR:

~
e Justice

ZA-ARCEGA


